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IN THE COURT OF THE SESSIONS JUDGE, UDALGURI 
 

Sessions Case No. 111/2018 
(Arising out of G.R. Case No. 640/2015) 

U/S 5 of E.S. Act 
 

PRESENT  :     Sri Chatra Bhukhan Gogoi, AJS, 
 

Committed by:-SDJM, Udalguri. 
 

 
Charge framed on:-25-07-2018. 
 
 

       State of Assam 
      -Vs - 

Ransai Boro @ Birkhang @ Dakhur……Accused person. 
 

 
Date of Recording Evidence on –27-11-18: 04-01-19: 28-03-19. 

Date of Hearing Argument on ---10-12-2020. 

Date of Delivering the Judgment on –10-12-2020. 

 

Appearance: 

Advocate for the State---------Mr. A. Basumatary, Ld. P.P. 

Advocate for the Accused-----Mr. M. Deka, Ld. Advocate. 

 

JUDGMENT 
 

 

1. The brief facts of the prosecution case is that on 24-06-2015, Subedar 

Rajesh Kumar, AR Army Camp Borengajuli lodged an FIR in Khoirabari P.S. 

stating inter-alia that on the night of 20-06-2015, at about 21 Hrs they 

apprehended Ronsai Boro @ Birkhang of village No. 1 Boinara while he 

tried to threw a grenade on the search party. Since Ronsai Boro is an NDFB 

cadre, the security forces has been searching him for long. Hence, the case 

for doing the needful.  
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2. Following the information, Khoraibari P.S. registered a case being 

Khoraibari P.S. Case No. 25/15 under Section 120-B/121-A/307 IPC and 

Section 4/5 of E.S. Act R/W Section 10/13 of U.A.(P) Act and investigated 

the case. in the course of investigation police visited the place of 

occurrence, recorded the statement of the witnesses, seized two numbers 

of Hand grenades, one mobile handset with two SIM cards, obtain 

prosecution sanction and sent the Hand grenades to the Bomb Disposal 

Expert for disposal in terms of order of the Court which was eventually 

destroyed at the Bhairabkunda Firing Range. Thereafter, the I/O obtain a 

destruction certificate and eventually on conclusion of investigation laid the 

charge sheet under Section 120-B/121-A/307 IPC and Section 4/5 of E.S. 

Act R/W Section 10/13 of U.A.(P) Act.  

 

3. During the course of time, when accused entered his appearance in Court 

the learned Sub Divisional Judicial Magistrate(S), Udalguri vide order dated 

03-07-2018, committed the case record to the Court of Sessions for trial.  

 

4. Receiving the case record, a Sessions Case being Sessions Case No. 

111/2018 was registered. Thereafter, having heard the learned lawyers for 

both sides and on consideration of all the materials available on record vide 

order dated 25-07-2018, charge under Section 5 of E.S Act was framed. 

The substance of the offence on being read over and explained to the 

accused, pleaded not guilty and claimed to be tried.  

 

5. Though the order of my predecessor dated 25-07-2018, did not specifically 

mention why no charge has been framed against accused under Section 

120-B/121-A/307 IPC and Section 4 of E.S. Act R/W Section 10/13 of 

U.A.(P) Act but accused is deem to have been dischargedfrom the said 

charges, taking note of the fact that the Court, after hearing the counsel 

for both sides, finally found substance only under Section 5 of E.S Act.  
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6. During course of trial, prosecution on being asked examined as many as 

5(five) witnesses namely Jay Ram Boro as PW1, Jatin Barua as PW2, 

Rajesh Kumar as PW3, Kazimuddin Ahmed as PW4, Dhananjay Kumar 

Pandey as PW5 but failed to examine rest of the witnesses. Thereafter, 

hearing the learned counsel appearing for the state further prosecution 

evidence stands closed.  

 

7. Accused is examined under Section 313 Cr.P.C. to which accused denied 

the prosecution case as false and implanted. However, on being asked 

accused declined to adduce defence evidence. His plea is of total denial of 

the prosecution case. 

 

8. Points for determination:- 

(i) Whether on 20-06-2015, at about 09 pm accused tried to lob 

grenade on Army personnel, thereby committed offence punishable 

under Section 5 of E.S. Act? 

 

9. Discussion, Decision and reasons for such decision:- 

I have heard the contention of the learned counsel appearing for the State 

as well as for the learned counsel appearing for the accused person. 

 

10. Now before going to discuss the evidence on record it would be apposite to 

discuss what section 5 of Explosive Substances Act, 1908 says and whether 

accused was in fact, found in possession of  explosive substance (two no’s 

of Hand Grenade)by the military personals as alleged. 

 

11. Section 5 in the Explosive Substances Act, 1908 1[5. Punishment for 

making or possessing explosives under suspicious circumstances.—Any 

person who makes or knowingly has in his possession or under his control 

any explosive substance or special category explosive substance, under 

such circumstances as to give rise to a reasonable suspicion that he is not 

making it or does not have it in his possession or under his control for a 
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lawful object, shall, unless he can show that he made it or had it in his 

possession or under his control for a lawful object, be punished,— 

(a) in the case of any explosive substance, with imprisonment for a term 

which may extend to ten years, and shall also be liable to fine; 

(b) in the case of any special category explosive substance, with rigorous 

imprisonment for life, or with rigorous imprisonment for a term which may 

extend to ten years, and shall also be liable to fine. 

 

12. In the present case, the prosecution side examined only 5(five) witnesses 

including the informant Rajesh Kumar. So let this Court first examine 

whether the evidence of Rajesh Kumar the informant coupled with the 

evidence of other witnesses have been able to bring home the guilt of the 

accused. In his evidence PW3, Sri Rajesh Kumar deposed that on 20-06-

2015, he was serving at Borengajuli Army camp as Subedar, on that day 

under the direction of Capt. Varun Mathur, he along with other army 

conducted patrolling duty at Ghogapara village and received information 

that one person of that area had been possessing two live Hand grenades. 

Accordingly, they went in search of him and in the process they 

apprehended the accused and on being searched they recovered two Hand 

grenade kept concealing inside his waist pouch. They also recovered one 

mobile phone from his possession. Accordingly he prepared seizure list of 

the said two Hand grenade and mobile phone. Accused was also brought 

to Khoirabari police station and handed him over to O/C along with seized 

grenades and mobile phone. Ext.1 is the FIR. Ext.1(1) is his signature. 

Ext.2 is the seizure memo. M.Ext.1 is the mobile phone handset. M.Ext.2 is 

the two hand grenades and one memory card.  

 

13. In his cross-examination he, however, stated that he did not put his 

signature in the seizure list (Ext.2). At the time of search and seizure, no 

public witness in the place of occurrence was associated. The incident 

occurred on 20-06-2015 and FIR was lodged on 24-06-2015, he had not 

explained the cause of 4 days delay in lodging of FIR before police. They 
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had around 10 army personnel at the time of operation but he did not 

remember what has been written in the FIR. He did not make any 

independent person of the village as witness to the said seizure. The 

grenades seized from the accused had already been destroyed with the 

permission of the Court. 

 

14. Now let me examine whether the evidence of PW3 has been corroborated 

by evidence of other prosecution witnesses or whether the informant had 

in fact; seized the alleged hand grenades from the possession of the 

accused by following due process of law. 

 

15. Section 100(4) of Cr.P.C. mandates that before making a search under this 

Chapter, the officer or other person about to make it, shall call upon two or 

more independent and respectable inhabitants of the locality in which the 

place to be searched is situate or of any other locality if no such inhabitant 

of the said locality is available or is willing to be a witness to the search, to 

attend and witness the search and may issue an order in writing to them or 

any of them so to do.  

 

16. Sub Section (5) of Section 100 further provides that the search shall be 

made in their presence, and a list of all things seized in the course of such 

search and of the places in which they are respectively found shall be 

prepared by such officer or other person and signed by such witnesses; but 

no person witnessing a search under this section shall be required to 

attend the Court as a witness of the search unless specially summoned by 

it. 

 

17. Therefore, on perusal of Section 100(4)&(5) of Cr.P.C. it is crystal clear 

that the law mandates on the officer or the person who made the search 

that he shall call upon two or more independent and respectable 

inhabitants of the locality where search has been made and the person 

who made the seizure list signed the seizure list as witness.  
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18. In the instant case, on perusal of evidence of PW3 it transpires that at the 

time of alleged search and seizure the informant Rajesh Kumar did not call 

any independent and respectable inhabitants of the locality. More 

interestingly, in his cross-examination, he candidly stated that at the time 

of seizure he did not associate any independent witness in the said seizure. 

He also nowhere stated in his evidence that after preparing the seizure list 

he signed the same as a witness. On perusal of the seizure memo (Ext.2), 

it appears that two persons Nirmal Deka and Girin Tamuli signed as seizure 

witness and the name of Rajesh Kumar has been typed in the seizure 

memo but it does not disclose his signature over there or sign the seizure 

list as witness. Therefore, it creates a doubt in the mind of the Court 

whether the informant Rajesh Kumar actually recovered any hand grenade 

from the possession of accused. In his cross-examination, PW3, also 

deposed that there were around 10 army personnel along with him at the 

time of operation but he could not obtain signature of any of his team 

members in the said seizure list. This also entertains serious doubt about 

the authenticity of the very seizure list.  

 

19. Moreover, it is not the evidence of the prosecution witnesses that the said 

hand grenades which were stated to be live grenades were not sent for 

expert examination. Ext.4, the destruction certificate shows that on 28-06-

2015, two hand grenades were destroyed by Bomb Disposal Squad at 

Bhairabkunda Firing Range. Another pertinent lapse that attracts the 

attention of this Court is that the incident allegedly occurred on 20-06-2015 

but the informant lodged the FIR only on 24-06-2015. There is no 

explanation offered by informant PW3 what he did during these 4(four) 

days or where he kept the accused or the live hand grenades. Had PW 3 

recovered the hand grenades in presence of 1o no’s Military personals 

accompanied him at the time of seizure, there was no impediments in 

making any one of them as seizure witness. But why this was not done is 

best known to the informant. On the other hand, on perusal of the 
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evidence of PW1 Joy Ram Boro, PW2 Jatin Barua, PW4 UBC 172 

Kazimuddin Ahmed do not support the evidence of PW3 in material 

particulars as they were unaware from where the army personnel 

recovered the hand grenades. These three witnesses expressed their 

ignorance about the recovery of any such hand grenades from the 

possession of the accused person. The evidence of PW5 Dhananjay Kumar 

Pandey shows that he simply destroyed the hand grenades on 28-06-2015, 

on being entrusted to him and thereafter issued a certificate to that effect. 

Therefore, evidence of PW5 is not the proof of the fact that accused was 

arrested by army personnel while possessing two live hand grenades. 

 

20. After careful assessment of the evidence of the prosecution witnesses, as 

discussed above, this Court comes to an unerring conclusion that the 

prosecution has miserably failed to substantiate the charge leveled against 

the accused of possessing live hand grenades at the relevant time. On the 

basis of such evidence, which have emerged in the mouth of the 

prosecution witnesses no conviction can be sustained under Section 5 of 

E.S. Act.  

 

21. In the result this Court has no option but to record the judgment of 

acquittal.  

 

22. Consequently accused Ronsai Boro @ Birkhang is acquitted from the 

charge under Section 5 of E.S. Act on the ground of total lack of evidence. 

 

23. The terms of bail bond of accused person is extended for a period of 6 

(six) months from to-day as provided u/s 437(A) Cr.P.C. 

 

24. The seized materials, if any, be disposed of in accordance with law. 

 

25. Let a copy of the judgment be sent to the learned District Magistrate, 

Udalguri for his information as provided in section 365 Cr.P.C. 
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26. Let the case record be consigned to record room after completing the 

formalities. 

 

27. Given under my hand and seal of this court on 10th day of December, 

2020. 

 

         Dictated & corrected by me 

 

 

         (Sri C.B. Gogoi)  (Sri C.B. Gogoi)   

         Sessions Judge Sessions Judge 

         Udalguri.  Udalguri. 

 

 

APPENDIX: 

A)Prosecution witnesses: 

i) PW1   Jay Ram Boro. 

ii)PW2   Jatin Barua. 

iii)PW3  Rajesh Kumar, the informant. 

iv)PW4  Kazimuddin Ahmed. 

v)PW5   Dhananjay Kumar Pandey. 

 

B)Defence witness: Nil. 

 

C)Exhibits: 

i) Ext.1  FIR. 

ii) Ext.2  Seizure memo. 

iii) Ext.-3 Seizure list. 

iv)Ext.4 Destruction certificate. 

 

Sessions Judge, 
Udalguri. 
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